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NOTES

THE CONSTITUTIONALITY OF USING THE COMPLAINT
AS A METHOD OF ORIGINAL PROCESS
Prior to the adoption of the Pennsylvania Rules of Civil Procedure in 1947,
the first step to be taken in the institution of an action was to address a praecipe to
the prothonotary of the court. It was entitled of the court and term to which the writ
issued, and was the foundation of the proceedings.' The prothonotary was directed
to issue a writ of summons, as an officer of the court, in the court's name and
under the court's seal, commanding the defendant "to be and appear in court.''2
and, upon failure to appear in person or by counsel, a judgment for want of appearance could be entered, which unless opened upon petition, was a final judgment
in the proceedings. 3
With the adoption of the Rules of Civil Procedure in 1947 (hereafter: RCP's),
however, an alternativemethod of original process was provided whereby the equity
practice of commencing- an action by filing the plaintiff's initial pleading, a copy
of which is served in the dual capacity of process and pleading,4 was adopted to
actions at law. In 1947, therefore, we had a new original process-namely the complaint.
The use of the complaint for this purpose is stated as an alternative to the
use of the writ of summons,5 and the RCP's providing the life span of the writ,6
the method of prolonging the life span, 7 the method of attesting copies, 8 and the
method of service of process, 9 are drawn to include both the commencement of an
action by writ and the commencement of an action by complaint.
Due to this innovation of alternative pleadings, two interesting questions, constitutional and statutory, were raised. For the purposes of the following discussion,
assume the hypothetical situation as follows:
A sues B in Assumpsit. Service is made by (1) writ with no seal of the
Court attached and/or the writ does not speak in the name of the Commonwealth of Pennsylvania or (2) complaint with no seal of the Court
attached and/or the complaint does not speak in the name of the Commonwealth of Pennsylvania. Further assume that B has filed an appearance d.b.e. raising both or either of the above omissions by Preliminary
Objection in the nature of a petition raising a question of jurisdiction.
WHAT RESULT?
Before proceeding further, it might be mentioned that the power to establish
new writs of process, such as was done in 1947 whereby the complaint became an
I Fitzsimmons
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v. Saloman, 2 Binn. 436.
Act of June 13, 1836, P.L. 568, No. 1, 12 P.S. No. 161, suspended by Rule 1451(a) (2).
Id. Nos. 33, 34, 12 P.S. Nos., 732, 733, suspended by Rule 1451(d) (5).
See Stand Pa. Prac. Chap. 33, Nos. 98 et. seq. (pp. 85 et seq.).
Rule 1008.
Rule 1009(a).
Rule 1010.
Rule 1008.
Rule 1009(b).
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original process, was conferred upon the Supreme Court by the Act of June 16,
1836.10

Suffice it to say that a court is without jurisdiction over parties who have not
been served with process, and that it naturally follows that incorrect process is no
process. Now under the RCP's, 1n an action may be commenced by filing with the
prothonotary:(1) a praecipe for a writ of summons,
(2) a com plaint .......................
prescribe the FORM for the writ in personal actions: 12

(
(

(

"Commonwealth of Pennsylvania
"C ounty of ................................

The "RCP's" also

ss

(caption)

(

"T o........................................
(
(name of Defendent)
(
"Y ou are notified that ........................................
(
(name of Plaintiff)
( the Plaintiff(s), has(have) commenced an action in .........................
(form of action)
against you which you are required to defend.
"D ate ........................
"
(name of Prothonotary-clerk)
( "Seal of the Court
(
"By ................................
(
(Deputy)
This form is based on the Constitution of 1776, No. 27, with some slight verbal differences. Article 5, No. 27, of our present Constitution of January 1, 1873,
expressly states that: "The style of all process shall be, 'The Commonwealth of
Pennsylvania' . . ." (Emphasis supplied) i.e., the Writ or whatever process is used,
must speak in the name of the Commonwealth of Pennsylvania.
An early case construing this article of our Constitution was White v. The
Commonwealth, in 6 Binn. 179 (1813); where it was held as immaterial in what
part of the precept the Commonwealth is introduced, as long as the command is
given in its name. "It is of great importance that the construction should be fixed
as soon as possible and when once fixed, it should be adhered to . . . it is of no consequence in what part of the process the Commonwealth is introduced, so that
the command is given in its name."
It is very clear, therefore, that originalprocess must speak in the name of the
Commonwealth.
10 P.L. 783 No. 3; 17 P.S. 44.
11 Effective date; January 1, 1947; 12 P.S. 1 .
12 No. 1351.

.

. to end.

NOTES

You will note that the statutory form of the writ of summons is further re-

quired to be sealed. Prothonotaries are empowered by statute to affix the seal of
the court to all writs and process.' 3
The case of Buehler v. Paxson et al., 33 D&C 581 (1938) is authority for
the seal requirement. Judge Curran pointed out that (1) "The Act of Apr. 14,
183414 provides: 'Every court of common pleas shall have a seal for the use of said
court, having engraven thereon such words and devices as are inscribed on the Seal
now in use in the respective court.' (2) and by the Act of June 16, 1836,1r the
courts of common pleas have power to grant under their judicial seals, all lawful
writs and process necessary for the exercise of such jurisdiction; and finally (3) a
prothonotary has power to sign and affix seal to process. ' ' 16 Judge Curran continued: "The writ issued in this case did not contain the seal of the court of
common pleas. A reading of the Act of Assembly 17 authorizing the issuing of the
writ would indicate that the writ should be issued under judicial seal. The necessity of
the writ to have affixed the seal of the court of issuance is decided in the case of
Road in Lower Towamensing Twp., 10 Dist. R. 581, 582: 'All orders and process of the court must be authenticated by its seal ... ' The Seal is what gives the
writ authenticity and its absence is a defect and not a mere informality."
This latter requirement of a seal is so strict in the case of original process, that
it has been held that the rules relating to unsealed writs were applicable where the
seal affixed is that of a court other than the one which issued the writ.' 8
Having firmly established the constitutional necessity of having an original
process speak in the name of the Commonwealth, and the Statutory necessity of the
same process being under court Seal, your attention is directed to the "RCP's" and
their effect on the question of form of process.
As has been pointed out under Rule No. 1351, the requirements of a seal
and of speaking in the name of the Commonwealth have been specifically retained
when the writ of summons is used for the original process, and thus no problem
arises here. The main question raised by the "RCP's" is whether the provisions of
Rule No. 1007, allowing original service to be made by complaint, attempts to do
away with these necessary requirements. The constitutionality of the rule was
sustained in Blair Motor Car Corp. v. Mervine, 48 D&C 351 (1943);19 however, a
close examination of the wording of the Act of 1937, giving the Supreme Court
power to "prescribe by general rule the forms of actions, process, writs,..." is
13 Act of April 14, 1834, P.L. 33.1, No. 77; 17 P.S. 1482.
14 P.L. 333, No. 22; 17 P.S. 222.

15 P.L. 784, No. 12.
16 n.4.
17 Act of 1836, P.L. 784 No. 12.
18

25 Co. Ct. 305, 8 North. Co., Rep. 84.

19 Wherein Judge Wright held that the Act of June 21, 1937, P.L. 1982, as amended, authorized

the Supreme Court to prescribe procedural rules, and was not an unlawful delegation of legislative
power.
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very revealing. Notice the proviso;-"Provided, that such rules shall be consistent
with the Constitution of the Commonwealth and shall neither abridge, enlarge,
nor modify the substantive rights of any litigant nor the jurisdiction of any of the
said courts..."
The question that necessarily arises is: How does the allowance of the complaint as a form of original process comply with the requirements for all process
previously discussed; i.e., what is the effect of the unsealed complaint and/or the
complaint which fails to speak in the name of the Commonwealth? This question
appears to have been overlooked by the drafters of the "RCP's."
Although the form of the writ is unchanged as far as the seal and command
of the Commonwealth are concerned, the effect of the writ under the "RCP's" is
markedly different when contrasted with the writ under the Practice Act of 1925.
The prior form of writ commanded the defendent to "be and appear" in court, 20
and upon failure to appear-a judgment for want of appearance could be entered.
This serious and final effect was "brought home" to the defendant when he read
the writ which began by speaking in the name of the Commonwealth and was
concluded by the seal of the court. The impression of importance could not be
missed in such a situation . . . but what has happened to this practical necessity?

Today, under the "RCP's" the writ no longer requires any action whatsoever on the
part of the defendant-being only a simple notice to the defendant that the plaintiff
has instituted a suit against him and that the "defendant is required to defend' '21
should the plaintiff follow up with a complaint.
It is the complaint, which when served as original process, demands the immediate action of the defendant ...but do we find the constitutional and statutory
requirements of speaking in the name of the Commonwealth and the seal, that are
specifically required on the writ? The answer is quite generally No! These clear,
precise warnings have either fallen into disuse or never been used since 1947 when
the complaint was first allowed as a method of original process.
The ommissions on the complaint, which I have just mentioned, seem to be
in direct violation of the Constitution and the statutory law of Pennsylvania, respectively. We have also noted that the Procedural Rules Committee was not empowered
to affect substantive rights and law as it appears to have done. It is strongly recommended therefore, that in the future when the complaint is used in the dual respect
of process and pleading, that it follow the requirements previously considered, as
22
provided for in Rule No. 1351 for the writ.
Richard B. Wickersham

20 1836, June 13, P.L. 568 No. 1, 12 P.S. No. 161.
21 No. 1007.
22 .upra.

